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The English translation of the Legal Opinion (in context),
as presented by
The Legal Committee at Iraq Energy Institute

In the absence of a Federal Oil and Gas Law, all new contracts vesting
private sector interests in Iraq’s upstream petroleum resources executed by
the Federal Ministry of Oil (MoO) or any other governmental instrumentality
are legally invalid without the Council of Representatives (the Iraqi
Parliament) endorsing each and every such contract individually as a new
piece of legislation.

e The principal laws establishing the Iraq National Oil Company “INOC”
(Laws No. 97 and 123 of 1967 in particular) have given INOC
exclusive rights over exploitation of all Iraqi lands allocated to it by
law, having also the right of such exploitation through joining with
other entities to implement its activities, provided that no contract for
such venture is validly made unless endorsed by legislation.

e By a series of laws commencing with Law No. 80 of 1961 and
culminating in the completion of the nationalisation of the Iraq
Petroleum Company Concessions in 1975, foreign and private sector
investment in Irag’s upstream resources remained to be prohibited
unless the contracting was endorsed by legislation as mentioned
above.

e Although by 1987 INOC was subsumed within the Ministry of Oil and
effectively dissolved, no legislation (including Law No. 101 of 1975
organising the Ministry of Oil and Law No. 84 of 1985 concerning
Preservation of Iraq’s Hydrocarbon Wealth) repealed or derogated
from this legislation which prohibited foreign or private sector
investment in Irag’s petroleum resources, nor has any legislation
been repealed or removed the requirement for legislation in case of
such contracting. The prohibiting legislation is also consistent with
each of the 1970 and 1990 Interim Iraq Constitutions.



e The continuing force of these pre-2003 laws was emphatically
confirmed by Article 6(1) of the Coalition Provisional Authority “CPA”
Order No. 39 and subsequently by the enactment in 2006 of the
Federal Iraq Investment Law which reserved the matter of
foreign/private sector investment in lIrag’s upstream petroleum
resources for a (yet to be enacted) Federal Oil and Gas Law.

e Whilst Articles 111 and 112 of the 2005 Iraqg Constitution provide the
constitutional authority to repeal the above-mentioned pre-2003
legislation concerning petroleum resources, these laws have not in
fact been repealedz, and these afore-mentioned laws remain in full
force and effect. Legislation (pursuant to Articles 129 and 130 of the
Iraqg Constitution) may only be repealed by a subsequent law
published in the Official Gazette.

e Even before CPA Order No. 39 and the Federal Irag Investment Law,
the previous (pre-2003) ruling regime had abided by these early
unrepealed legislations when concluding upstream contract with inter
alia, Lukoil of Russia, CNPC-NORENCO of China, ONGC of India,
PetroVietnam, and Pertamina of Indonesia, and had followed the
constitutional procedures to enact the appropriate legislation, through
individual laws issued for each such contract, ratified in each case by
the relevant Revolutionary Command Council resolutions (the then-
applicable legislative authority), in order to give legal effect to such
contracts.

Therefore, in the continuing absence of a Federal Oil and Gas Law
expressly permitting the Federal Ministry of Oil or any other instrumentality
of the government to enter into contracts that grant beneficial interests in
Iraq’s upstream petroleum resources, the Federal Ministry of Oil would be
unable to conclude such contracts even on the pretext that existing laws
permit the same, as each such contract would be legally invalid and

2 Except subsequently in the Kurdistan Region where reportedly an overriding regional oil and gas law
(2007) has been enacted, pursuant to the Iraq Constitution of 2005. We have not been asked to examine
this.



unenforceable unless individually and expressly endorsed by a legislative
instrument passed through the Iraqi Parliament, and published in the Iraqi
Official Gazette confirming its validity.

Hence, the Federal Ministry of Qil, by executing contracts and agreements
without constitutional endorsement by the Iragi Parliament (as the sole
legislative authority pursuant to the 2005 Irag Constitution), would not only
be defying prevailing Iraqi laws, but also deliberately defying its
constitutional legal obligations with which even the pre-2003 regime
complied.

Therefore in conclusion, any upstream petroleum contract granting
exploitation rights to any foreign or other private sector entity, executed by
the Federal Ministry of Oil or other instrumentality of the Federal
Government (without the required legislative endorsement) will be ultra
vires, invalid and unenforceable.

- End-
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